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'In'monncnon AND PROCEDURAL HISTORY

_ Dlana Labiche (Complainant) flled a sworn charge affldavrt
“with the Ohio C1v11 R1ghts Commission (Comrmssmn) on August 11, -

-2008 and filed an amended charge on June 4, 2009.

| The Comm1ss1on 1nvest1gated the charge and found probable
cause that Greater Toledo Urban League, Inc. (Respondent) engaged
in unlawful employment practices in. wolatlon of Rev1sed Code

Section (R.C.) 4112.02(A) A) and (1)

The Comm1ss1on attempted but failed to resolve the matter by

nformal methods of conciliation. The Commission subsequently

issued a Complaint on July 16, 2009.

" The ‘Complaint alleged that Complainant - was’ denied

" employment and was retaliated against because of her sex.

Respondent filed an Answer to the Complamt on September 2,
2009. Respondent adrmtted certam procedural allegat1ons but ; |

" denied that it engaged in any unlawful d1scr1m1natory pract:ices |

| "Respondent also pled affirmative defenses



| A pubhc hearmg was held on October 18, 2011 at One
Government Center 12th Floor, .in Toledo, Oth |

" The _record' consists of the previoué*.ly described pleadings, a-'
transcript _of | the heaﬁng (194 pages), exhibits -admit-ted into
etridence during the hearirtg, post;heai‘ing ‘briefs filed by the
Commission on January 4 2012; by Respondent on February 1,

2012; and a reply brlef ﬁled by the Comm1ssmn on- February 7
2012, |



'FINDINGS @FFACT

The followmg F1nd1ngs of Fact are based in part upon the
| Admmlstratwe Law Judge’s (ALJ) cred1b111ty assessment of the
.xmtnesses who testified before her in this matter. - The AlLJ has
applied the tests of Worthmess of belief used in current Ohio
practice. For example, she considered each witness’s appearance |
and demeanor while testlfymg She considered whether a witness
was evasive and whether his or her testlmony appeared to cons1st of
'Subjectwe opinion rather than factual recitation. She further
- considered the opportumty each witness had to observe and know
the thmgs dlscussed each Wrtness S S'trength of memory, frankness
or lack of frankness, and the bias, prejudice; a_nd 1nterest of each
witness. Finally, the ALJ con81dered the extent to Wthh each'

witness’s test1mony was supported or contrad1cted by reliable

documentary evidence.



1. Cornplalnant filed a sworn charge aff1dav1t Wrth the Commission

on August 11, 2008 and filed an amended charge on June 4, 2009

2. The Cornmission ‘determined on June 25, 2009 th'at it was
probable that Respondent engaged in unlawful discrimination in
violation of R.C. 4112.02(A) and (). | |

3; ~ The Commlssmn attempted to resolve this matter by 1nforma1
methods of con0111at10n The. Comnnssmn issued the Complalnt and

| the Not1ce of Hearing on July 16, 2009 after concﬂ1at10n failed.
4. Reepondent is an employer as defined by R.C. 4112.01(A)(2).

5'. Complamant was 1n1t1a11y hired by Responden‘t in Aprll 2002
(Tr 13,19) |

- 0. Complalnant worked in various capacmes and pos1t1ons for

Respondent throughout her employment



7. In2002, Johnny Mlckler (Mlckler) Respondent’s former CEO
and pres1dent hlred_ Complainant as the D1rector of Job Placement

Services (JPS). (Tr 13)

3. Compiainant held this position for her entire employment
“tenure. Complainant’s JPS duties included supervising staff,
reportmg and wrrtmg grants, obtalmng job opportumtles and

referrals for constituents, and commumty educatlon programs

(Tr. 13-14, 17)

9. In March of 2007! Commlssmn investigators 1nterv1ewed
'Co'mplamant relating to charges of dlscr1m1na't10n (sexual
harassment an'd' wrongful "disc;harge) against Mickler_ filed by two |
former employees.. (Tr. 36-37, 78-79) | |

10. Followmg the mvestlgatlon Mickler 1eft the Toledo 1oca‘t1on and
John Jones (Jones) ‘became the new CEO /President on May 1,
2008. (Tr. 99, 103- 104)

! Complainant could not recall the exact year that she participated in the Commission’s mvestlgauon of a sexual -
haragsment charge filed by two former employees of Respondent. On cross-examination Respondent’s counsel

asked Complainant when she ‘gave statements to the Commission and the Complainant could not recail. '
Respondent’s counsel offered the following in order to refresh Complainant’s recollection: “Q: “And if T told you
that both Ms. Perili and Ms. Glover filed their complamts in 2006, would you have any reason to dispute that? A. 1
don’t know when they filed.



.1 1. The LuCas.'County Job and Family'Services' (LCJFS) suSpended
funding of the JPS FOTI and Academic Success Program on June
19, 2008 pendmg the outcome of a fraud 1nvest1gat10n of
Respondent’s contract management (Tr 109 110, 136 137)
(Ex Exhibit D) .

- 12. Respondent also conducted an m‘ternal 1nvest1gat1on to uncover

any fraud related to ‘the three suspended pmgra.ms (Tr 141-142)

13, At the time of the fraud investigation, Barbara Kyles (Kyles) Liz
- Watson (Watson) and. Complmnant Were program directors. Kyles
was the Director of Semor Programs, Watson was the Director of
FOTI, and Complam_ant was. the Director. of JPS, as well asl a
consultant for FOTI. (Tr. 110-111, 115) o

14. Due to the suspended funds, Respoxident was unable to pay

salaries ‘and laid-off/terminated thirteen individuals working in

programs funded by LCJFS, meludmg Complainant and Watson on

'July 15 2008 Kyles was not laid- off/ terminated because her J.
Frank Troy Senior Center was not 1nv01ved in the fraud.

" investigation. (Tr. 147-148, 170)



15. In late-July 2008, LCJFS restored funding to Respondents
programs after Jones subrmtted strict process/ procedural changes
to resolve the fraudulen‘t actwrtres committed by staff members in,

both the JPS and FOTI programs (Tr 141-142, 145 150)

- 16. Respondent sent out certified letters recallmg previously

termmated employees. {Tr 150- 151)

17. Eight of the thirteen terminated employees were permitted to
re‘turn to work in their same pos1t10ns without requiring another |
- 1nterv1ew or JOb appllcatron All of the recalled employees were lower

level staff members and not program directors. (Tr. 150, 176}

18. Complainant and Watson did not receive recall letters although

they were found not guilty of any personal fraud. (Tr. 156-157, 176)

19. In August- 2008, Jones info.rmed Complainant that JPS was

mergirig with FOTI end that her previous position no longer existed |
“The restructured posrtlon was ent1t1ed Workforce Developmerrt
- Director, and Complamant had to apply and interview to- be

conmdered for the _]Ob (Tr 29, 152- 153)



20. Respondent posted an advertisement for the new director

_ posmon set‘tmg forth the qua11f1c:at1ons for the JOb (Tr 153)

21. Complainant submitted an application, but was not interviewed

for the posi‘tion° (Tr. 153-154)

22. In November 2008, Respohdent hired Brendon Tucker (Tucker)
for the position of Workforce Development Director. (Tr. 159)



CONCLUSIONS OF LAW AND DISCUSSION

All pfqposed findings, conclusions, and supporting argunients

of the parties have been considered. To the extefnt that the pfoposed
findings and ‘conclusions submitted by the partles and the
'arguments made by them are in accordance with the findings,
conclusions, and views stated herem they have been accepted; to
the extent they are inconsistent therewith, they have been rejected.'
Certain proposed findings and con‘clu'sioﬁs have been omitted as
not relevant or as not 'fn'ecessary_ to a proper determination of the

| mate_ﬁal issues presented. To the extent that the testimony of
various witnesses is not in accord with the findings therein, it is not

credited.z'

2 Any Finding of Fact may be deemed a Conclusion of LaW and any Conclusmn
of Law may be deemed a Finding of Fact.

?



s )

1. The Cofnmiesion alleged in the Complaint thatt Co'zﬁplainant was
subject to different terms, conditions and 'pri\'rileges- of employment,
1nc1ud1ng lower pay, lay off, failure to rehire, and failure to hire,
based on her sex and'in retahatlon for engaging in: protected act1v1ty

in violation of R.C. 4112.02(A) and (D).

2. These allegatlons if proven, would constitute a violation of R C.

4112. 02 which prov1d.es in pertment part, that:
It shall be an unlawful discriminatory-practice:

(A) - “For any employer, because of the .

© sex,... of any person, to discharge. \mthout'
Just cause to refuse to hire, or otherwise
to discriminate against that person with
respect to hire, tenure, terms, cond1t1ons

- or privileges of employment or any other
matter d1rect1y or indirectly related to
employmen |

" (I) ~ “For any person to discriminate in
any manner aga,mst any other person
because that person has.. .made a charge,

testified, assisted or. part1c1pated in any -
manner in any investigation, proceeding,
or hearing under sections 4112.01 to
4112.07 of the Revised Code.” |

10



3. The Commission has the burden of proof in cases brbdght 'undgr
" R.C. Chapter 4112. -The'Commis_sionmu.st prove a violation of R.C.
4112.02(A) and (I) by a preponderance of reliable, probative, and
substantial evidence. R.C. 4112.05(G) and 4112.06(E). "

4. Federal case law generally apphes to alleged violations of R. (o
Chapter 4112. Columbus Civ. Serv. Comm. v. McGlone (1998) 82
Ohio St 3d. 569. Thus, rehable probative, and substantial evidence |
~ means ev1dence Suff1c1ent to . support a finding of unlawful_
| dlscrlmmatlon and retahatlon under Title VII of the C1v11 nghts Act
of 1964 (T1tle VII). |

5. Under Title VII, the evidentiary framework established in
McDonn,ell Douglas v. Greene, 411 U. S, 792 [1973) for: dlsparate

| ‘treatment applies to unlawful discrimination and retaliation cases.

6. This frameWork normally reqdires the Commission to establish a

. prima fac:e case. of unlawful discrimination and. retaliation by a '

, preponderance of the evidence. ‘The proof required to estabhsh a

. prima fame case may vaxy on a case- by—case bas1s ., at 802.

11



7. Once the Commission establishes a prima facie case, the burden
of production shifts to Refspondent'_to “articulate some legitimate,
‘nondiscriminatory reason”. for the employmen‘t action.s McDonnell

- Douglas, .lsupra at 802.

8. To meet this burden of pr_odilction,‘ Respondent must:

...“clearly set forth, through the introduction
of admissible evidence,” reasons for its
actions which, if believed by the trier of fact,
would support a finding that unlawful
discrimination was not the cause of the |
. employment action.”  St. Mary’s Honor
Center v. Hicks, 509 U.S. 502, 507 (1993),
quoting Burdine, supra at 254-55.

9. The presumption of discrimination created by the establishment

- of the prima facie case “drops out of the pibture”.when the em.ployer

3 Although the burden of prdduction shifts to Respondent at this point, the
Commission retains the burden of persuasion throughout the proceeding.
Burdine, supra at 254. ' ‘ | : ‘

“Thé defendant’s burden is merely to articulate
~through some proof a facially nondiscriminatory
reason for the failure to hire. The defendant does
not at this stage of the proceedings need’ to
litigate the merits of the reasoning, nor does it.
need to prove that the reason relied upon was
bona fide, nor does it need to prove that ‘the.
reason was applied in a nondiscriminatory
faghion.” : : -
EEOC v. Flasher Co., 986 F.2d 1312, 1316 (10th Cir.
1992) (citations and footnote omitted).

12



-articulates a legitimate, nondiscriminatory reason for the

employment action. Hicks, supra at 511.

10. In this case, it is not necessary to- determine W’hetherthe
- Commission established a prima facie case of disparate treatment,
N R_espohdent’_s ‘art'iculation of .legitimate,' nondiscr-imin'atory reasons
for its decision to not hire Co.mpl‘ain-ant rentoves any need 'to
-determine Whether the Commission proved a prima facie case, and -
the “factual mqmry proceeds to a new level of spec1f1czty 7 U.S.
- Postal . Service Bd. of Governors v. Aikens, 460 U. S. 711, 715 (1983)
quotlng Burdine, supra at 255

“Where the defendant has done everything
that would be required of him if the
o 'plamtlff had properly made out a prima
facie case, whether the plaintiff really did

'S0 is no longer relevant » Aikens, supra at
715.

11. Respondent stated that its dec1s1on not to hire or interview
Complainant was based on her 1nab111ty to meet required
~ qualifications - for the ° restructured position. Spec1ﬁca11y, |
Complainant’s '_ failure = to  effectively oommumcate - with
CEO /President 'Jones “and her inadequate leadershlp of
subordinates.  (Tr. 154-156) | |

13 .



12, Respondent havrng met its burden of producnon the
Comrmssron must prove that Respondent unlawfully dlsorrrnmated |
Iagalnst Complainant because of her sex. Hicks, supra at 511. The
'Commlssmn must show by a preponderanee of the evidence ‘that_
Respondent’s articulated reasons for failure to hire / interview
Complainant were not the true reasons, but were “a pretext for

d1ser1m1nat10n.” Id., at 515, quoting -Burdme; supra at 253.

“[A] reason cannot be proved to be a “pretext

for discrimination” unless it is shown both that

the reason [is] false, and that discrimination
' [is] the real reason.” Hicks, supra at 515.

13. Thus, even “if the Comm:rsswn proves that Respondents
articulated reasons are false the Commission will not au‘tornatmally

prevail in establishing its burden of persuasion:

“That the employer s proffered reason is
unpersuasive, -or eveml obviously contrived,
does not necessarily establish that the
[Commission’s] proffered reason of [sex] is
correct. ‘That remains a question for the fact
finder to answer...” Id., supra, at 524.

14



- 14, The Comm1ss1on must u1t1mate1y prov1de SufflCIGI’l‘t evidence to
allow the fact fmder to infer that Complainant was, more, likely than
not, the victim of seX d1sor1m1nat10n Mauzy v. Kelly Servlces Inc
(1996), 75 Ohio St.Sd. 578, 586—587.

15. To show pretext, the Commission mdy directly or indirectly
challenge the credibility' of Respondenf’s 'reasons for failing to
hire/interview Complamant The Commission can d1rect1y challenge -
the credibility of the art1cu1ated reasons by showing that ‘the
| reasons had no basis in fact or [were] insufficient to motivate [the]
employment decision. Manzer v. Diamond Shamrock Chemicals Co.,
29 F.3d 1078, 1084 {6th Cir. 1994) (emphas1s added)

“The fact finders. d1sbe11ef of the reasons put

forward by the defendant (partlcularly if

disbelief is accompanied by a suspicion of

mendacity) may together with the elemients

of the pnma facie case, suffice to show
| | mtentmnal dlscrlmmatmn [nlo additional

~proof is _requlred.” Hzcks, supra at 511.

4 Even though rejection of the [Respondent’s] proffered reasons is enough at law to sustain a
finding of discrimination, there [Stlll] must be a ﬁndmg of dtscnmmatzon Hicks, supra at 512..

15



16. .The Commission can indirec‘tly challenge the credibility of
Respondents reasons by proving that the sheer weight of
circumstantial ev1dence makes it “more hk.ely than not” that the
| reasons - artlcula‘ted are a pretext for unlawful d1scr1m1nat10n
Ma_nzer, supra at 1084 (emphasis added). Indirect attacks tend to
prove that the reasons did not actually motivate the ernp_loyment
decision. The Commission _is ‘required to produce evidence in
addition to a pn’nid facie case to show unlanul discrimination

occurred. Id.

17. The Commission at‘tempted_ to show that Respondent’s reasons
for not hiring Complainant'were pretextual because its explanations

 .were “unworthy of credence Burdme supra at 450.

18. The Comrnission alleged -that R‘eSpO’ndent’s failure to meet job
qualificaﬁbn argument was meritless because the Complainant was

| overly qualified for the _res'trnctured poeiﬁon.' (Tr. 33-34)

.19, 'CEO / President Jones articulated that due to past experiences
w1th Complainan‘t na.mely her failure to submlt a fundlng proposal

‘to him for review before she contacted - potential donors

16
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- demonstra‘ted Complaman‘ts lack of effective commumcatmn skills.
(Tr. 112-117, 154-155) -

20. Moreove'r,' Jones believed Complainant lacked adeqlia‘te-
leadership skills for the hew_ 'position_ - becauee ‘she failed to
supervise and take responsibility for subdrdinate JPS staff found
liablle for fraud in the inVeS‘tigation. (Tr. 156-158)

“The perception of a decision maker
regarding. the performance of a Complainant
is the relevant consideration, not- a’
 Complainant’s self assessment.” Dejarnette v.
Corning, Inc., 75 FEP Cases 1088, 1092 (4th
" Cir.1998) (footnote, citations, and quotations
omitted). | ‘

21 Pretext can also be shown by proof ef di_spafate treatment. The
Commission alleged that the suecessfﬁl candidate was given
preferential treatment over Complamant by CEO /President Jones.
Mitchell v. Toledo Hosp 964 F.2d 577, 583 (6th Cir. 1992).

22. Tucker was well quahfied for the Director of Work Force
'Development position based on. his Work experlence and not snnply
his gender. Prior to employment with the Respondent, Tucker -

‘worked for Lucas County Workforce Developmejﬁt as the Director of

- 17



- the Summer Youth Programs, 'for.wtwo to three years, and rpos-,se_'ssed '

‘the necessary skills for the restructured job. (Tr: 159-160,180—18 1)

23. The Commission is ‘not in a poSi‘tion to second g'ue-ss'
Rcspoﬂ_dent’s- business judgment re'garding ‘the . impact of
Complainaht’s past perfofmance in regard to her application for the

position of Director of Work Force Development.

“[A] plaintiff may not establish that an employer’s |
proffered reason is pretextual merely by questidning the
wisdom of the employer’s reason, at least not where, as
here, the reason is one that might motivate a reasonable
~employer.”. Combé v. Meadowcraft, _Inc.,' 73 FEP Cases
232, 249 (11t Cir, 1997). |

24. Respondent also articulated that it did not retaliate against
Complainant for her participation in. the investigation of former
CEO / President Mickler: Respondent’s decisioh not to hire/ interview _
- Complainant was solely based on the availability of more qualified

applicants. (Tr. 154)

18



25. To establish unlawful retaliation, the Commission must show

by a.prepohderance of the evidence that:
(1) Complainant engaged in a protected activity, |

(2) Respondent was aware that the Complainant
had engaged in that activity,

(3) Respondent took an adverse employment
action against the Complainant, and

(4) There is a causal connection between the .
protected act1v1ty and adverse action.

Greer—Burger v, Temesi, 116, 116 Ohio State.3d 324 at
para. 13 citing Canitia v. Yellow Freight Sys., Inc (CA 6,
1990), 903 F.2d 1064, 1066

26. The C(')mmis_s_ion failed to satisfy the second prong of a prima
facie case of retaliation 'because ‘although CEO/President Jones
made the decision not to interview Complamant Jones lacked
knowledge of Complainant’s 1nterv1ew W1th mvestlgators (Tr 103—
104, 154)

27 Although J ones and boa.rd members were made aware of the
_charges agamst Mlckler the board was not prov1ded with detalls'
nor was it discussed in his presence as to who provided mformaﬁon’ |
to the investigators. (Tr. 168-169,187) |

19 .



28, Mofeover, the Commiesion failed to satisfy the fourth prong of a
casual connecﬁo'n for retali_atio’n. Respondent ' presented bfedible'
evidence that the lapse of time between Compl’ainarit’s inveetigation
interview and the “adveree action” is teo long to support a charge of .

 retaliation.

“[Als a matter of law, three months is too long
to support an inference of retaliation.” Reeves
~ v. Digital Equipment Corp., (N.D. Ohio, 1989},
. 710 F. Supp. 675, 677; See Reedy v. Good
Samaritan Hosp. & Health Ctr., (S.D. Ohio,
2000), 137 F. Supp. 2d 948, 974. |

29. Compla_mant was interviewed apprommately in March 2007
yet the “adverse’ deczswn not to hire her Was made more than one
- year later sometime between August and November 2008. (Tr. 29,

78-79, 159) | |

30. Th.e Commission failed to show that the Complamant was not -
hired for the pos1t1011 of Director of Workforce Development because

‘_of her seX or in retaliation for part1c1patmg in a protected activity
under R.C. 41 12. | | | |

20



RECOMMENDATION

For all the foregomg reasons, it is recommended that the

Commlssmn issue a Dismissal Order in Complaint No. 09 EMP-
R DAY/ TOL. 32483

DENISE M. Jééxm@m
CHIEF ADMINISTRATIVE LAW JUDGE

Date Mailed: February 11, 2014

- DMJ/rb
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John Kasich, Governor
IN THE MATTER OF:
DIANA LLABICHE, Complaint No. 09-EMP-DAY/TOL-32433
Complainant,

V8.

GREATER TOLEDO URBAN
LEAGUE, ’

Respondent.

D e e . g N N N

FINAL ORDER

This matter comes before the Commission upon the Complaint and Notice of Hearing B
No. 09-EMP-DAY/TOL-32433; the official record of the public hearing held on October 18,
2011 before Denise M. Johnson, a duly appointed administrative law Jjudge; the post-hearing
briefs filed by the Commission and Respondent; and the Administrative Law Judge’s Report and
Recommendation dated February 11, 2013. No objections to the report and recommendation
were filed.

The complaint alleges that Complainant was discriminated against because of her race
and sex. After a public hearing, the Administrative Law Judge recommended that the -

Commission dismiss Complaint No. 09-EMP-DAY/TOL-32433. Afier careful consideration of



the entire record, the Commission adopted the Administrative Law Judge’s réport at its public
meeting on April 24, 2014. Therefore, the Commission incorporates the findings of fact,
conclusions of law, and the recommendations contained in the Administrative Law Judge’s
report, as if fully rewritten herein, and dismisses the complaint against Respondent,

This ORDER issued by the Ohio Civil Rights Commission this 1 EH\ day of

M&Y , 2014,

Commissiothio Civil Rights Commission

—



NOTICE OF RIGHT TO JUDICIAL REVIEW
Notice is hereby given to all parties herein that Revised Code Section 41 12.06 sets forth the

right to obtain judicial review of this Order and the mode and procedure thereof’

CERTIFICATE
I, Desmon Martin, Director of Enforcement and Compliance of the Ohio Civil Rights
Commission, do hereby certify that the foregoing is a true and accurate copy of the Final Order

issued in the above-captioned matter and filed with the Commission at its Central Office in

Columbus, Ohio.

Desmon Martin
Director of Enforcement and Compliance
Ohio Civil Rights Commission
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